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DAM D J. BARTAL
Deci ded February 3, 1999

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, decl aring 47 | ode mning cl ai n abandoned and void for failure
tofile an affidavit of assessnent work or a notice of intention to hold
wth the local recording office as required by section 314 of the Federal
Land Policy and Managenent Act of 1976, 43 US C § 1744 (1994).
t hrough AA-24998, AA- 25449 through AA 25478.

Set asi de and renanded.

1.

Federal Land Policy and Managenent Act of 1976:
Recordation of Affidavit of Assessnent Vrk or Notice
of Intentionto Hold Mning Aa m-Mning A4 ai ns:
Abandonnent --Mning d ai ns: Recordation of Affidavit of
Assessnent Vork or Notice of Intention to Hold Mning
dam

Failure to file in the proper Bureau of Land Managenent
of fice either evidence of assessnent work perforned or
notice of intentionto hold as required by 43 US C §
1744 (1994), and 43 CF.R 8§ 3833.2 wthin the tine
period prescribed results in a concl usi ve presunption
of abandonnent of the mining claim

BEvi dence: Presunpti ons--Evi dence: Suffi ci ency- - Feder al
Land Policy and Managenent Act of 1976. Recordation of
Affidavit of Assessnent VWrk or Notice of Intention to
Hold Mning daim-Riles of Practice: Evidence

The | egal presunption that admnistrative officials
have properly discharged their duties and consi dered
only docunents probative under applicable law is
rebuttabl e by evidence of record to the contrary. The
presunption is rebutted where evidence of record fails
to establish that the docunents BLM considered in
determining that Appellant's predecessor in interest
had not filed an affidavit of assessnent work perforned
or notice of intention to hold mning clains in 1980
and 1981 were prepared and submtted to BLMby an
individual qualified under 43 CF.R § 3862.1-3.
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APPEARANCES  David J. Bartoli, Pasadena, Galifornia, pro se.
(PN ON BY ADM N STRATI VE JUDGE THRRY

David J. Bartoli has appeal ed an Gctober 14, 1993, deci sion of the
A aska Sate Gfice, Bureau of Land Managenent (BLMNV), declaring the
Kennecott Qacier No. 1 through No. 5 (AA 24982 through AA 24986), the
H dden Geek No. 1 through No. 12 (AA 24987 through AA-24998) and the
Donahoe Peak Nb. 1 through No. 30 (AA 25449 through AA 25478) | ode m ni ng
clai ns abandoned and void for failure to file an affidavit of assessnent
work or a notice of intention to hold the clains wth the | ocal recordi ng
of fice during the years 1980 and 1981 as required by section 314 of the
Federal Land Policy and Managenent Act of 1976 (FLPMN, 43 US C § 1744
(1994). 1/ A Appellant's request, the decision was stayed by order dated
Decener 16, 1993.

[1] As noted in BLMs deci sion, FLPMA requires the owner of an
unpatented mning claimlocated prior to Gctober 21, 1976, to file:

wthin the three-year period fol |l owng CGtober 21, 1976, and
prior to Decenber 31 of each year thereafter, * * * for record in
the office where the | ocation notice or certificate is recorded
either a notice of intention to hold the mning claam* * * [or]
an affidavit of assessnent work perfornmed thereon * * *.

43 US C 8§ 1744(a)(1) (1994). Failure tofile results in a conclusive
presunption of abandonnent of the mning claim 43 US C 8 1744(c); 43
CFR 838332 Al Aaska statute further requires that "[t]he | ocator of
alode claimor placer claimshall wthin 90 days after the date of posting
the notice of |ocation on the claimhave the cla mrecorded by recording a
certificate of location wth the recorder of the recording district in
which the claamis located.” Aaska Sat. § 27.10.050 (1983 & Supp. 1995);
see Alaska Sat. § 27.10.060 (1983 & Supp. 1995).

It appears that, after this Board issued its decision in David J.
Bartoli, 123 IBLA 27, 99 1.D 55 (1992), concerning the Appellant's
interest in these clains, the National Park Service (NS hired Land Feld
Services, Inc., of Anchorage and Fai rbanks, A aska to review | ocal records
for the clains. Uhder cover letter dated July 30, 1992, P.J. Sullivan, a
Land Held Services, Inc., enployee, provided NPS a report, an affidavit,
copi es of docunents pertaining to the clains, and copies of the Chitina
Recording D strict reception reports for Decenber 30, 1980, and Decenber
30, 1981. The affidavit states that Sullivan was "a Gertified Abstractor
of Title

=2

The cl
BLA 27, 9

ains were previously before the Board in David J. Bartoli, 123
9 1.D 55 (1992).
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under the provisions of 43 (FR 3862.1-3" who had "examined t he records of
the MCGarthy Recording Ostrict and the Chitina Recording Dstrict” on July
24, 1992, and that:

M research indicates that no Aifidavits of Annual Labor nor
Notices of Intention to Hold for the assessnent years 1980 and
1981 were filed in the Chitina Recording Dstrict for the Donahoe
Peak No. 1 through No. 30 clains, the Hdden G eek No. 1 through
No. 12 clains, or the Kennecott Qacier No. 1 through No. 5
cl ai ns.

By letter dated August 18, 1992, NPS geol ogi st Danny Rosenkrans
inforned Bartoli that "[r]esearch of the records” for the clains in the
"Gennallen/Chitina Ostrict Recording Gfice failed to | ocate any record
of annual recordings/filings for 1980 and 1981." The NPS directed Bartoli
to "respond wthin 30 days fromreceipt * * * wth docunentation that
establishes tinely annual recording/filing in 1980 and 1981 * * * in the
Sate of Alaska Gennallen/Chitina Ostrict Recording Gfice.”

Bartoli responded by letter dated Septenber 14, 1992, in which he
guest i oned Rosenkrans's authority and qualifications as a geologist to
conduct atitle examnation of the clains. In particular, Bartoli
contended that Rosenkrans | acked authority to "reopen and supersede” a 1986
adj udi cation of the clains by BLMshown on copi es of case file abstracts
whi ch were encl osed with the response.

By letter dated Gctober 28, 1992, Rosenkrans expl ained to Bartoli that
his previous letter had "identified an apparent defect in recording/filing
wth the Sate of Alaska Gennal l en/(hitina Recording Gfice, not wth the
Bureau of Land Managenent."” He also stated that "the National Park Service
again requires you [to] respond wthin 30 days fromreceipt of this letter
w th docunentation that establishes tinely annual recording/filing in 1980
and 1981 for the subject clains wth the Sate of A aska Gennall en/(hitina
Dstrict Recording Gfice.”

Bartoli responded by | etter dated Decenber 14, 1992, stating that,
after investigating the matter, he believed he had "obtai ned sufficient
information to at least partially respond to your inquiries." O sone
significance, he stated: "It appears that Ml Barry, then owner, nmay not
have filed his annual recordings in the Alaska Gennallen/Chitina O strict
Recording fice for the years 1980 and 1981 on the subj ect unpat ent ed
mning clains.” Bartoli argued, however, that "[o]ver the |ast 11 years,
B.L.M has reviewed and validated these clains on at |east 3 known
occasions" and that NPS had al so reviewed the clai ns on several occasi ons
and that their validity had been uphel d, including by the Board in David J.
Bartoli, supra. In addition, Bartoli contended that reliance on | ocal
records was not wthin the | egislative purposes of FLPVA or BLMs | and
nanagenent needs and that such action could constitute a taking under the
FHfth Avendnent and was precluded by the statute of limtations and | aches.

Fnally, he requested that any determination be nade at a hearing after
noti ce and an opportunity to be heard.

147 | BLA 286

\WNVA/ \/ar i nn



| BLA 94-78

The NPS forwarded the docunents it had received fromSullivan and its
subsequent correspondence with Bartoli to BLM which issued the decision on
appeal . It states:

Revi ew of the records of the Sate of A aska Recording
Dstricts for MGarthy and Chitina indicates that no assessnent
affidavits or notices of intent to hold for the subject mning
clains were filed for the years 1980 and 1981. By letters dated
August 18, 1992, and Crtober 28, 1992, the National Park Service
requested [that] docunentation be submtted to establish that
tinely annual filings for the subject clains were recorded wth
the Sate Recording Gfice in 1980 and 1981. The clai nants
failed to provide such evidence.

Theref ore, because assessnent affidavits or notices of
intent to hold were not filed wth the Sate Recording Gfice for
the years 1980 and 1981, the mining clains |isted on the attached
appendi x are deened abandoned and decl ared voi d.

Bartoli filed atinely notice of appeal and petitioned for a stay of the
deci si on.

Prior to reviewng Appellant's argunents on appeal , one procedur al
natter nust be addressed. Appellant's Notice of Appeal and Petition for
Say states: "Astatenent of reasons wll be filed wth the Board of Land
Appeal s, and served on all interested parties, wthin thirty (30) days
after the date of this service (43 OFR 84.411)." No statenent of reasons
or additional filing has been received. Failure to file a statenent of
reasons subjects an appeal to sunmary dismssal. 43 CF.R 88 4.402(a),
4.412(c). Dsmssal of an appeal, however, is not appropriate when an
appel lant has otherwise identified a reason for the appeal and has
supported it wth argunent or evi dence show ng that the decisionis in
error. See Arrican @lloid G., 128 IBLA 257, 262 (1994). Appellant's
Petition for Say presents six reasons why he believes he wll prevail on
the nerits of the appeal. It is apparent that they repeat argunents rai sed
in Appellant's letters to N°PS.  Accordingly, the Petition and letters wl
be consi dered as presenting Appel lant's argunents on appeal . See Robert A
Ekins, 121 1BLA 61, 63 (1991). Athough those argunents nay provide a
sufficient basis for altering BLMs decision, several defects in the record
precl ude addressing themat this tine and resol ving the appeal .

[2] As noted above, BLMi ssued the decision here under appeal after
P.J. Qullivan, an enpl oyee of Land FHeld Services, Inc., of Anchorage,
A aska, examined the records of the MCarthy and Chitina recordi ng
districts at the request of the NPS, and provided NPS a report and an
affidavit dated July 30, 1992. 2/ It appears that neither NPS nor BLM

2/ The affidavit states: "I, P. J. Sullivan, ama Gertified Abstractor of
Title under the provisions of 43 (0FR 3862.1-3 * * *." The regul ation
referred to requires that a patent application be "supported by either
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inforned Bartoli that Land Feld Services, Inc., had conducted a revi ew of
the recording district records and that Sullivan had provided a report and
affidavit setting out his findings. Both N°PS letters and BLMs deci si on
used the anonynous phrase "revi ew of the records."

The control ling issue on appeal is whether an affidavit of assessnent
work or a notice of intention to hold was filed in the proper recordi ng
district in 1980 and 1981. The notices of intention to hold the clains
filed by Melvin N Barry wth BLMon August 19, 1980, and August 7, 1981,
do not bear a datestanp or other indication that they were recorded wth a
recording district. There was, however, no requirenent that they do so.
See 43 CF. R 8§ 3833.2-3 (1979). (onsequently, the only evidence in the
record before the Board whi ch supports BLMs decision are Sullivan's report
and affidavit. |If the Board were to issue a decision affirmng BLM based
upon those docunents, it appears that Bartoli would learn of their
exi stence only upon readi ng the decision. H would have had no opportunity
to address the evidence which was the basis of BLMs decision. Fundanent al
fairness precludes such action. Bartoli shoul d have been gi ven copi es of
the report and affidavit. 3/

In addition, the record presents two uncertainties as to whet her
Qullivan's report and affidavit shoul d be accepted as a sufficient basis on
which to affirmBLMs decision. HFrst, the docunents before the Board do
not consistently identify the relevant recording district where notices of
intention to hol d woul d have been recorded. Location certificates for the
clains state that they were located in the Gennal l en Recording DO strict,
but they are stanped as recorded in the MGarthy Recording Dstrict in
1973. Aletter fromMlvin N Barry to BLMdated April 17, 1979, however,
states: "V& purchased these clains (Kennecott Qacier #1 through 5) in
1973. A that tine we hel ped himpost themJuly 24, 1973 and | ater on nade
himfile themat Qennall en, Septenber 28, 1979, as we felt that he was
neglecting this action." Sullivan's affidavit

fn. 2 (continued)

acertificate of title or an abstract of title" prepared "by a person,
associ ation, or corporation authorized by Sate | ans to execute such a
certificate and acceptabl e to the Bureau of Land Managenent." Because
A aska statutes do not expressly identify a neans for obtaining
authorization to prepare abstracts of title or execute certificates of
title, it appears that the statenent was intended to claimthat Sullivan
had been approved by BLMto prepare abstracts of title.

3/ The affidavit appears deficient because it states only that the
docunents were not found in the Chitina Recording Ostrict and does not
address the MCarthy Recording DO strict. The report, however, notes on
page 2 that: "By Suprene Gourt Oder No. 12 (Revision of July 1, 1975),
the MCGarthy Recording Ostrict was nerged wth the Chitina Recordi ng
Dstrict; the surviving Dstrict, wth the sane geographi cal boundaries of
both prior Ostricts, being the Chitina Recording Dstrict.”

147 | BLA 288

\WNVA/ \/ar i nn



| BLA 94-78

states that he "examned the records of the MCarthy Recording Dstrict and
the Chitina Recording Dstrict™ but concludes only that no docunents were
filed inthe Chitina Recording Dstrict. The discrepancy appears to be
expl ai ned by a note on page 2 of the report which states: "By Suprene
Qourt O der No. 12 (Revision of July 1, 1975), the MCGarthy Recording
Dstrict was nerged wth the Chitina Recording Dstrict; the surviving
Dstrict, wth the sane geographi cal boundaries of both prior Dstricts,
being the Chitina Recording Dstrict.” Rosenkrans's letters to Bartoli,
however, refer to the Gennall en/Chitina Recording Jfice, while BLMs
decision refers to the "Recording Dstricts for MCarthy and Chitina, "
suggesting they remai n separate.

Second, Sullivan's affidavit asserts qualification as "a Certified
Abstractor of Title under the provisions of 43 GR 3862. 1-3." That
regul ation requires that a patent application be "supported by either a
certificate of title or an abstract of title" prepared "by a person,
associ ation, or corporation authorized by Sate | ans to execute such a
certificate and acceptabl e to the Bureau of Land Managenent." A revi ew of
A aska statutes does not reveal that they nake any provision for obtaining
authorization to prepare an abstract of title or execute a certificate of
title. Nor does it appear that Sullivan was an attorney |licensed to
practice lawin the Sate of Alaska. Qonsequently, the reference to 43
CFR 8 3862 1-3 is obscure, suggesting only that Sullivan clained to be
"acceptabl e" to BLM

Based upon the above stated considerations and concerns, we deemit
appropriate to set aside the decision and renand the case file to BLMfor
further action in confornance herewth. BLMshoul d reexamne the clains to
determne whether they are invalid for the reasons stated in the decision
on appeal after reviewng the history of the rel evant A aska recordi ng
districts, the nai ntenance of recordation docunents in those recordi ng
districts, the qualifications under state lawto conduct title
exam nations, and BLMs acceptance of those qualifications. Such evidence
should be in sufficient detail to allowthis Board to assure itself that
the title examnation was conducted at the proper place by a qualified
person, and that the statenents and concl usi ons based upon that exam nation
are adequat e and correct.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision is
set aside and the record is renanded to BLMfor actions consistent wth
thi s deci si on.

Janes P. Terry
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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